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[Docket No. 2007-OE-01, Mid-Atlantic Area National Interest Electric Transmission
Corridor; Docket No. 2007-OE-02, Southwest Area National Interest Electric
Transmission Corridor]

AGENCY: Department of Energy.

ACTION: Order Denying Rehearing.

SUMMARY: On October 5, 2007, the Department of Energy (Department or DOE)
published in the Federal Register a National Electric Transmission Congestion Report
and Order (Report and Order) in the above dockets in which it designated the Mid-
Atlantic Area and the Southwest Area National Interest Electric Transmission Corridors
(National Corridors) (72 FR 56992). Numerous parties in each of the above named
dockets filed timely applications for rehearing of DOE’s Report and Order. Some parties
also requested that the National Corridor designations be stayed. On December 3, 2007,
in order to afford additional time for consideration of all of the matters raised in the
timely-filed rehearing applications, the Department granted rehearing of DOE’s Report
and Order in both of the dockets for the limited purpose of further consideration (72 FR
69202, December 7, 2007). As discussed in greater detail in this Order Denying
Rehearing (Order), the Department has completed its consideration of the issues raised in

the rehearing applications, as well as in the requests for stay, and has concluded that they




are without merit. Therefore, the rehearing applications and requests for stay in both
dockets are denied.

DATES: This Order denying rehearing applications and requests for stay is effective
[INSERT DATE OF PUBLICATION IN THE FEDERAL REGISTER]. The National
Corridor designations were effective October 5, 2007, and will remain in effect until
October 7, 2019, unless the Department rescinds or renews the designations after notice
and opportunity for comment.

FOR FURTHER INFORMATION CONTACT: For technical information, David Meyer,
DOE Office of Electricity Delivery and Energ)} Reliability, (202) 586-1411,

david.mever@hq.doe.gov. For legal information, Warren Belmar, DOE Office of the
General Counsel, (202) 586-6758, warren.belmar@hq.doe.gov, or Lot Cooke, DOE
Office of the General Counsel, (202) 586-0503, lot.cooke@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

1. Background

A detailed discussion of the statutory framework and procedural background underlying
the Department’s authority to designate National Corridors and its rationale for doing so
is contained in the Report and Order. Most of the issues raised in the rehearing
applications were raised earlier, prior to the issuance of the Report and Order, in
comments filed in response to: (1) DOE’s August 8, 2006, National Electric
Transmission Congestion Study (the Congestion Study); and (2) DOE’s May 7, 2007,
Federal Register notice (May 7 notice) which presented and solicited comment on the
draft designations of the Mid-Atlantic Area and the Southwest Area National Corridors
(72 FR 25838). The Department addressed these issues in either or both the May 7 notice

and the Report and Order, and those two documents, as well as the Congestion Study, are




incorporated by reference in this Order. While DOE has considered all of the arguments
advanced in the timely filed rehearing applications, this Order will briefly address only
some of these issues again, it will not readdress at length determinations the Department
made in the Report and Order for which no new or substantive argument has been
advanced in rehearing. The Department’s decisions on the designation of the two
National Corridors are based on the totality of the record in these proceedings, including
the Congestion Study, the May 7 notice, all public comments submitted to DOE, the
Report and Order, and this Order.
A. Statutory Framework

Section 1221(a) of the Energy Policy Act of 2005 (EPAct) (Pub. L. 109-58) added
a new section 216 to the Federal Power Act (FPA) (16 U.S.C. 824p). FPA section 216(a)
requires the Secretary of Energy (Secretary)' to conduct a national study of electric
transmission congestion within one year from the date of enactment of EPAct (i.e., by
August 2006) and every three years thereafter. FPA section 216(a)(2) provides
“interested parties” with an opportunity to offer “alternatives and recommendations.” 16
U.S.C. 824p(a)(2). Following consideration of such alternatives and recommendations,
the Secretary is required to issue a report, based on the study, “which may designate any
geographic area experiencing electric energy transmission capacity constraints or
congestion that adversely affects consumers as a national interest electric transmission
corridor.” FPA section 216(a)(2),16 U.S.C. 824p(a)(2).

FPA section 216(a) assigns to the Department the role of identifying

transmission congestion and constraints, and the geographic areas in which these
problems exist. FPA section 216(a) does not, however, shift to the Department the roles

! This Order uses the terms “Secretary,” “Department,” and “DOE” interchangeably.




exercised by electric system planners or siting authorities in evaluating solutions to
congestion and constraint problems. A National Corridor designation is not a
determination that transmission must, or even should, be built, nor is it a determination
that any particular transmission facility is needed or where any such facility should be
located. Transmission expansion is but one possible solution to a congestion or
constraint problem, and other potential solutions include increased demand response,
improved energy efficiency, deployment of advanced energy technologies, and siting of
additional generation, including distributed generation, close to load centers.
B. Procedural Background

In accordance with the requirement in FPA section 216(a)(1), the Department
issued the Congestion Study on August 8, 2006 and requested comments. The
Congestion Study gathered historical congestion data obtained from existing studies
prepared by the regional reliability councils, RTOs and ISOs, and regional planning
groups. The Congestion Study also modeled future congestion: the years 2008 and 2011
for the Eastern Interconnection, and the years 2008 and 2015 for the Western
Interconnection. Based on the historical data and the modeling results, the Congestion
Study identified and classified the most significant congestion areas in the country. Two
“Critical Congestion Areas” (i.e., areas where the current and/or projected effects of
congestion are especially broad and severe) were identified: the Atlantic coastal area
from metropolitan New York through northern Virginia (the Mid-Atlantic Critical
Congestion Area); and southern California (the Southern California Critical Congestion

Area).




In the May 7 notice, the Department noted that the term “constraints or congestion
that adversely affects consumers” as used in FPA section 216(a)(2) is ambiguous and
interpreted the phrase to include congestion that is persistent. Thus, the Department
stated that FPA section 216(a) gives the Secretary the discretion to designate a National
Corridor upon a showing of persistent congestion because persistent congestion has
adverse effects on consumers. Further, the Department stated that it would use a source-
and-sink approach to delineate the boundaries of the Mid-Atlantic Area National Corridor
and the Southwest Area National Corridor.”

With regard to the Mid-Atlantic Critical Congestion Area, the Department noted
that the Congestion Study had identified this area based on evidence of historical,
persistent congestion caused by numerous well-known constraints that are projected to
continue and worsen unless addressed through remedial measures. The Department
determined that if action is not taken to address congestion, consumers in the Baltimore-
Washington-Northern Virginia area, the northern New Jersey area, and southeastern New
York face threats to the reliability of their electricity supply. The Department also
documented that congestion exacerbates the degree to which consumers in the eastern
portion of the PJM Interconnection and in southeastern New York rely on generation
fueled by natural gas and oil. Finally, the Department described the importance of the
Mid-Atlantic Critical Congestion Area to the security and economic health of the Nation
as a whole. Thus, the Department stated its belief that economic development, reliability,

supply diversity and energy independence, and national defense and homeland security

2 “Source” refers to an area of existing or potential future generation, and “sink” refers to an area of
consumer demand or “load.”




considerations warrant exercise of the Secretary’s discretion to designate a National
Corridor for the Mid-Atlantic Critical Congestion Area.’

With regard to the Southern California Critical Congestion Area, in the May 7
notice the Department noted that the Congestion Study had identified evidence of
historical, persistent congestion caused by numerous well-known constraints that are
projected to continue and worsen unless addressed through remedial measures. The
Department determined that if action is not taken to address congestion, consumers in the
Southern California Critical Congestion Area face threats to the reliability of their
electricity supply. The Department also described the importance of the Southern
California Critical Congestion Area to the security and economic health of the Nation as
a whole. Thus, the Departm;ant stated its belief that reliability, supply diversity, and
national defense and homeland security considerations warrant exercise of the Secretary’s
discretion to designate a National Corridor for the Southern California Critical
Congestion Area.

To delineate the boundaries of both the Mid-Atlantic Area National Corridor and
the Southwest Area National Corridor, the Department identified source areas that would
enable a range of generation options and then identified the counties linking the identified
source areas with the respective sink areas, i.e., the Mid-Atlantic Critical Congestion
Area and the Southern California Critical Congestion Area. The Department stated that
both the Mid-Atlantic Area National Corridor and the Southwest Area National Corridor
would have 12-year terms, and explained why that was an appropriate length of time for a

designation.*

3 Section VIILC of the May 7 notice, 72 FR 25884 — 25896.
* Section VI of the May 7 notice, 72 FR 25851.




The Department provided a sixty day period to intervene and file comments on
the draft National Corridor designations announced in the May 7 notice. In addition,
DOE held a series of public meetings on the draft designations during the public
comment period.” All timely filed comments, as well as written comments submitted at
the public meetings and transcripts of those public meetings, were posted on the
Department’s website in order to facilitate public review. In addition, the Department
consulted with each bf the States within the two draft National Corridors®, as well as with
the Regional Entities (as provided in FPA section 216(a)(3)) that have authority within

the draft National Corridors.’

I1. Mid-Atlantic Area National Corridor (Docket No. 2007-OE-01) Rehearing Issues
A. Procedural Matters
1. Rehearing Applications and Requests for Stays

The May 7 notice provided instructions on how to provide comments and how to
become a party to the proceeding in this docket. Consistent with those instructions, the
Department granted party status in this docket to all persons who either: 1) filed

comments electronically at http://nietc.anl.gov on or before July 6, 2007; 2) mailed

written comments marked “Attn: Docket No. 2007-OE-01” to the Office of Electricity
Delivery and Energy Reliability, OE-20, U.S. Department of Energy, 1000 Independence
Avenue SW, Washington, DC 20585, that were received on or before July 6, 2007; or 3)

hand-delivered written comments marked “Attn: Docket No. 2007-OE-01" at one of the

5 Arlington, VA, May 15, 2007; San Diego, CA, May 17, 2007; New York City, NY, May 23, 2007;
Rochester, NY, June 12, 2007; Pittsburgh, PA, June 13, 2007; Las Vegas, NV, June 20, 2007; and Phoenix,
AZ, June 21, 2007.

® See 72 FR 56996, footnote 18.

7 1d., footnote 19.




public meetings. Ordering Paragraph E of the Report and Order provided instructions on
how to apply for rehearing. Consistent with those instructions, the Department received
numerous applications for rehearing from parties in this docket.® In addition, DOE
received filings which did not meet the requirements of FPA section 313 (16 U.S.C.
8251) to seek rehearing, either because they were filed by non-parties or were filed late.’
The Department has reviewed and considered all of the submissions, treating as
comments the submissions from filers who do not qualify as applicants for rehearing.
However, those commenters will not be able to seek review of the Report and Order and
this Order in a United States Court of Appeal. See, FPA section 313. For convenience,
when referring to a filing in this Order, the term “rehearing application” will be used
whether the filing is an actual application for rehearing or a comment.

On November 5, 2007, the State of New York (New York) submitted a timely
application for rehearing; however, it had not filed comments on the May 7 notice and
therefore was not a party to the proceeding. New York asserted that “to the extent New
York has previously commented on the Designation Order through its political
subdivisions including, but not limited to, the New York State Department of
Environmental Conservation (NYSDEC) and the New York State Public Service
Commission (NYSPSC), the State has the right to petition for rehearing.”'® In the
alternative, New York moved to intervene late. In addition, on January 31, 2008, New
York made another submission, which it styled as a supplement to its November 5 filing,
in which it raised issues concerning CRA International, Inc. (CRA), a contractor used by

the Department to assist in the preparation of the Congestion Study.

¥ Listed in Appendix A of this order.
® Those filings and their status are listed in Appendix B of this order.
1% New York Motion for Intervention at 1.




A person seeking to intervene in a proceeding out of time, particularly after the
Department has issued a final order, must provide good justification for being permitted
to do so. In this instance, given New York’s stated interest in the designation of the Mid-
Atlantic Area National Corridor, the fact that subordinate state agencies already are
parties in the proceeding, and the fact that New York’s initial petition raises no issues that
were not previously raised by New York state agencies, DOE believes there is good
cause to grant New York’s motion and that other parties will not be prejudiced thereby.
Therefore, DOE grants New York’s late-filed petition to intervene and will accept for
filing New York’s November 5, 2007 request for rehearing. However, FPA section 313
requires that applications for rehearing shall be made within thirty days after the issuance
of an order. The Report and Order was issued on October 5, 2007, and rehearing requests
therefore must have been filed by November 5, 2007. Moreover, the Report and Order
specified that DOE would not accept responses to requests for rehearing. Therefore, New
York’s January 31, 2008, supplemental filing is rej ected.'!

DOE received requests that the Department stay the designation of the Mid-
Atlantic Area National Corridor from the Southern Environmental Law Center (SELC),
the Pennsylvania Public Utility Commission (PaPUC), in a joint filing from the
Wilderness Society, the Natural Resources Defense Council, Inc., Forest Guardians,
Western Resource Advocates, and the California Wilderness Coalition (Wilderness
Society et al.), and New York."? The Department has decided to deny the applications

for rehearing as discussed in this Order and affirm the determination to designate the

'" The January 31, 2008, submittal also inquired about a Freedom of Information Act (FOIA) request made
to DOE by New York. That FOIA request will be addressed by the Department separately outside of this
proceeding.

2 New York’s request for a stay was made in its untimely January 31, 2008, submission.




Mid-Atlantic Area National Corridor. Therefore, the Department also denies the requests
for a stay, which would delay the effectiveness of the designation, on the grounds that

they fail to satisfy the burden necessary for DOE to grant such relief.

2. Authority For, and Fairness of, the Designation Process

Summary of Rehearing Arguments

As in the comments filed in response to the May 7 notice, many rehearing
applications argued that the Department had failed to provide adequate opportunity for
the public to review and comment on the National Corridors.” For example, Greg
Bandel stated that the Department ““did not include adequate input from affected states,
counties, local governments, communities, and affected home owners.”'? Communities
Against Regional Interconnection (CARI) contended that the designation of the Mid-
Atlantic Area National Corridor is a “rule” subject to the notice and comment rulemaking
requirements in the Administrative Procedure Act (APA)(5 U.S.C. 553) and that DOE
failed to follow rulemaking procedures.'> New York contended that FPA section 216(a)
does not authorize DOE to issue either an adjudicatory order or a rule that is binding on
the affected States.'® Tt further argued that neither FPA section 309 (16 U.S.C. 824h) nor
the APA authorizes DOE to issue a designation order. Moreover, New York argued that
in issuing the Report and Order, DOE failed to follow the APA’s adjudicatory hearing
requirements in 5 U.S.C. 554, 556-557, as well as DOE’s adjudicatory hearing

regulations. New York also stated that if the Report and Order is viewed as a rule, DOE

1 See, e.g., the applications for rehearing of Faith Bjalobok, New York, and the Commonwealth of
Virginia.

'* Application for rehearing of Greg Bandel at 1.

'S CARI rehearing application, at 4-6.

' New York rehearing application, at 6-9.
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did not comply with the procedural requirements for rulemaking in the APA (5 U.S.C.
553). Finally, New York asserted that DOE improperly relied on a report prepared by
CRA and failed to consider certain relevant economic factors in issuing the Report and
Order. Various other rehearing applications asserted that the Department did not conduct
a wholly independent study of congestion, improperly relying on data and analyses from
utilities or others with a vested interest in transmission expansion.'’

DOE Response

In the Report and Order, the Department concluded that its process has been fair,
open, and transparent, and that it has provided ample opportunity for public comment.'®
In addition, DOE stated that the designation of National Corridors constitutes informal
adjudication under the APA, and concluded that it “employed procedures that satisfy all
applicable procedural requirements.”19 Nothing in the requests for rehearing persuades
the Department that its conclusions and decisions on these issues, and discussed in the
Report and Order, were incorrect.

Although some issues regarding the Department’s authority and choice of
procedures were raised in comments on the draft designations in the May 7 notice and
were addressed in the Report and Order, other issues were raised for the first time in
rehearing applications. The Department addresses these issues here.

As stated in the Report and Order, the Department does not agree that its
designation of a National Corridor is a “rule” subject to the APA’s informal rulemaking

provisions (5 U.S.C. 553).%° Instead, the designation of National Corridors is properly

' See, e.g., rehearing applications of Jeffery Brown, Rick Layton, and CARL
' 72 FR 57001."

19 Id,

2074
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viewed as informal adjudication under the APA. The term “informal adjudication” is
used to describe the residual category of agency actions that are not rulemakings and that
need not be conducted through formal adjudication.”’ FPA section 216(a) does not
require DOE to issue a rule in order to designate a National Corridor. It also does not
require a decision on the record after opportunity for an agency hearing, which would
make the APA’s formal adjudication provisions applicable.> The fact that designation
orders under FPA section 216(a) have future effect, as noted by CARI, does not preclude
DOE from treating this action as informal adjudication. The APA defines “adjudication”

as “an agency process for the formulation of an order.”*

An order is “the whole or a part
of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of
an agency in a matter other than rule making but including licensing.”24 The
Department’s Report and Order designating National Corridors is the final disposition in
declaratory form of how DOE chooses to address the results of the study it must conduct
under FPA section 216(a), and, therefore, is properly characterized as an informal
adjudication. The Supreme Court has long held that absent a statutory or other legal
requirement providing otherwise, whether to use rulemaking or adjudication in a
particular matter is the administrative agency’s decision to make.”

The Department rejects New York’s argument that FPA section 216(a) does not

authorize issuance of either an adjudicatory order or a rule that has binding effect on the

affected States. New York is correct that the statute unambiguously requires DOE to

2! See A GUIDE TO FEDERAL AGENCY ADJUDICATION 146 (Michael Asimow, ed., 2003)(co-
authored book published by the American Bar Association’s Section on Administrative Law & Regulatory
Policy).

22 5.S.C. 554(a).

3 5US.C.551(7).

2 51U.8.C. 551(6) (emphasis added).

2 NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974), affirming the principle enunciated in SEC v. Chenery
Corp., 332 U.S. 194 (1947).
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conduct a study of electric transmission congestion and issue a report based on the
study.26 FPA section 216(a)(2) provides that after conducting the study required by FPA
section 216(a)(1), and after considering alternatives and recommendations from
interested parties, including affected States, the Secretary “shall issue a report, based on
the study, which may designate any geographic area experiencing electric energy
transmission capacity constraints or congestion that adversely affects consumers as a
national interest electric transmission corridor.”*’ Thus, while not mandating that the
Secretary designate National Corridors, the statute clearly authorizes the Secretary to
designate such corridors. Designation of National Corridors may occur in the statutorily-
required report, and designation may affect the procedural rights of potential applicants
for transmission line siting within the corridor and of citizens in the affected States.
Under the APA, agency actions are either rules or orders.®® As previously
explained, the designation of National Corridors is properly characterized as informal
adjudication, and issuance of the Report and Order designating the Mid-Atlantic Area
National Corridor clearly is authorized by FPA section 216(a). While FPA section 216(a)
provides ample authority for issuance of the designation order, FPA section 309 provides
additional authority. FPA section 309 provides that the Federal Power Commission,
whose powers (in relevant part here) were transferred to DOE in the Department of
Energy Organization Act (42 U.S.C. 7151(b)), “shall have the power to perform any and

all acts, and to prescribe, issue, make, amend, and rescind such orders, rules, and

% New York rehearing application at 6.

7716 U.S.C. 824p(a)(2) (emphasis added).

% ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT at 15
(1947).
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regulations as it may find necessary or appropriate to carry out the provisions of this
Act.”%

New York acknowledges that the Department has latitude and discretion in
performing its regulatory functions pursuant to FPA section 309. However, New York
argues that nether such latitude or discretion apply to the designation of National
Corridors because “[t]he APA, 5 U.S.C. §§ 554, 556 and 557, does not authorize DOE’s
issuance of the Designation Order, nor the ‘informal’ process DOE followed in issuing
it 0 As explained previously, the Department concludes there is ample authority for
issuance of the Report and Order, and FPA section 216(a) does not require use of formal
adjudication for the designation of corridors.

The APA does not prescribe procedures that agencies must follow when engaging
in informal adjudication. Subject to any constraints imposed by due process, or by
particular statutes or regulations, agencies are free to establish procedures for informal
adjudication.®’ The Department has provided ample opportunities for public comment,
both written and oral, in carrying out its responsibilities under FPA section 216(a). The
Department solicited comments on the Congestion Study through a notice of availability
and request for comments published in the Federal Register on August 8, 2006. (71 FR
45047). The Department allowed 60 days for submission of public comments on the
Congestion Study. After considering the comments received on the Congestion Study,
the Department published the May 7 notice in the Federal Register and provided a 60-day

public comment opportunity on the draft National Corridor designations. The May 7

»16 U.S.C. 825h.

**New York rehearing application at 7.

3! See Pension Benefit Guarantee Corp. v. LTV Corp., 496 U.S. 633, 655-56 (1990); see also A GUIDE TO
FEDERAL AGENCY ADJUDICATION, supra footnote 19 at 147-48. .
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notice stated that public comments would be considered prior to DOE issuing the report
required by FPA section 216(a)(2). The Department provided this comment opportunity
even though FPA section 216(a) does not require DOE to solicit comments on the report
or on any proposed or draft National Corridor designations. Section 216(a) only requires
that DOE solicit comments on the study, upon which the report and any designation of
National Corridors are based.

The May 7 notice announced the locations of three public meetings, which were
held in Arlington, Virginia, New York, New York, and San Diego, California. Thus, two
hearings were initially held in areas that would be affected by the draft Mid-Atlantic Area
National Corridor and one in an area that would be affected by the draft Southwest Area
National Corridor. On June 7, 2007, the Department announced four additional public
meetings, two in the area of the Mid-Atlantic Area National Corridor (in Rochester, New
York, and Pittsburgh, Pennsylvania) and two in the area of the Southwest Area National
Corridor (in Las Vegas, Nevada, and Phoenix, Arizona). 72 FR 31571. Thus, a total of
seven public meetings on the draft National Corridors were held in the areas that
potentially would be affected by the draft National Corridors in order to obtain public
views, data and arguments. Additional information about the Department’s process for
receiving comments on the Congestion Study and the National Corridors is contained in
the Report and Order. The Report and Order sets forth the Department’s detailed
responses to written and oral comments received from members of the public and an
explanation of the bases for the National Corridor designations.

Finally, DOE disagrees with New York’s comments that DOE improperly relied

on a report prepared for the Department by its contractor CRA, and failed to consider
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certain relevant economic factors in designating the National Corridors.>> CRA
produced its report under contract to and with the supervision of the Department, and as
such the CRA report is a Departmental document. For that reason and because the
document was properly a part of the record for this proceeding, DOE could properly rely
on it in producing the Congestion Study. Moreover, as stated in the Report and Order:

The Department did not rely solely on data and information from any

single source or category of sources. While conducting the Congestion

Study, the Department contacted a wide range of stakeholders for publicly

available and current data, and then, through the notice of inquiry and

technical conference, opened the call for data to all entities. The

Department then performed its own review of the information provided.

All interested persons had an opportunity to comment on the May 7
notice, and the Department has considered all timely filed comments.>*

3. Adequacy of State Consultation

Summary of Rehearing Arguments

Several rehearing applications asserted that the Department failed to consult
adequately with affected States. For example, the Commonwealth of Virginia stated that
“(d)espite the clear and unambiguous statutory consultation language, the DOE’s August
2006 congestion study, upon which DOE’s NIETC designation is based, was conducted

ss 34

without any consultation with the Commonwealth of Virginia. New York stated that

“DOE was required to formally consult with the affected States in the proposed

32 In a related matter, New York filed a FOIA request for a Cambridge Energy Research Associates
(CERA) Study titled “Grounded in Reality: Eastern Interconnection” which is listing number 7 in
Appendix I of the Congestion Study. As was noted in that Appendix I, the CERA study was reviewed by
CRA in preparing its report to DOE but was not used by CRA in its report or by DOE in the preparation of
the Congestion Study because it was considered confidential. Therefore, the CERA study is not in the
record of this proceeding and was not used as a basis for the Department’s decisions. In addition, CERA
and CRA International, Inc. are separate, non-affiliated companies.

* 71 FR 57001.

* Virginia rehearing applications at 4.
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